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In the Matter of
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Cooperative, Inc. for Older Declarina) ;
It to be an Incumbent Local Exchanp ) I~

CarriG' in Terry, Montana PunuaDt )
To Sectioo 2S 1(hX2) )

COMMENTS OF THE RURAL INDEPENDENT COMPE VI: ALLIANCE

The R\D'8I IndepelMSelJt Tel~unicatiODl AlliaDCe C'RICA") provides d1eIe

Commeotl in .~.. to the CommiaiCXl's Notice ofPl~ed Ru1~n8 C~Mj

relcucd November 1',2004 rcprding the February S, 2002 Petition of Mid. Rivers

Tel~ Coopaa.iive, ~ ~-Rivas") for.. cxda' plnUant to SectiUl,2S 1 (hX2) of

the CommUDicatioDl Act declaring it to be an Incumbent Local Excblnge C.ner

\fi.EC" in Tary, M~ ~d-Riven petitioo,.1 RICA iI. nationalauociation of

~ximately 80 nn1 competitive local excb8lp C8rim ~LECsj, affililled with

rural ILECs. RICA filed in support of Mid-RiVSl in May of 2002 when the Commission

first Mked fix' OOO:Dri.oaJt! CXI Mid-RiVal' PetiticxL 2

RICA membcrs, provide competitive service in rural area u essentially facilities

based c8rien. RICA members initiated aJlnpetitive IerVice in reIpODSe to the requests

of nual communities lonl igrlOred by the large n.ECs which historically held exclusive

I 69 Fed. Rea. 69573 (Nov. 30, 2004). The NPRM, u did die Apri119, 2002
Public Notice-characterizes Mid-Riven' Petition u requestina only an onIer, however the
Petition, reflecting the statute, requested "an order and rule." Mid-Rivers Petition at 1.
2 RICA Comments May 6, 2002.
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franchises for those communities. RICA reiterates its support for grant of the Mid-Rivers

Petition and urges the Commission to act expeditiously in view of the long and

unexplained delay to which it has already subjected this request.

I AN EXCHANGE OR SIMILAR AREA IS AN APPROPRIATE UNIT FOR
SECTION 251(h)(2) DETERMINATIONS

Mid-Rivers has demonstrated, without contradiction. that it occupies the position

in the Terry, Montana exchange comparable to that previously held by the presently de

jure incwnbent, Qwest aDd has substantially replaced Qwest by winning over 900/0 of the

subscribers in the exchange.3 The Commission's tentative conclusions in this respect are

COITect. 4

The NPRM, following the late filed comments of Qwest. asks whether

satisfaction of the Section 2S1(hX2) criteria should be measured over some significant

part of the ll..EC's entire service area, perhaps as much as the 14 states in which Qwest

operates.' The NPRM further questions whedler the Commission's decision as to the

appropriate area should be influenced by the consequences to the Universal Service

Fund.6

When Section 2S 1 (h)(2) is considered in light of its plain language, its relation to

the other relevant provisions of the 1996 Amendments to the Communications Act, and

the nature and stluctW'C of the industry as understood by Congress, it is not possible to

conclude that the tenn "area" should be interpreted to mean a significant portion of the

service territory of large carriers such as any of the Bell Operating Companies, including

J

,f:

J

.

Mid-Rivers Petition at 2.
NPRM at paras. 8,9.
NPRM at para. 7.
Id.
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Qwest Congress must be taken to have intentionally used dle tenD "areat, to provide for

the exercise of reasonable discretion. and not to have intended a meaning which would

have dle probable result that the first two conditions would never be met anywhere.

Congress was familiar wi~ and used. the terms "study area" and "operating entity,"

which. in the context of a BOC's service area, cover much larger areas than an

exchange: Instead, Congress used the more flexible term "area" that can be much

smaller than either a study area or III operating entity.

For n.ECs and CLECs alike, an exchange is the building block for a study area,

consisting of one or more central offices, local distn"bution facilities, and transport

facilities to connect to the PSTN.8 Exchanges are generally self sufficient within

themselves from a technological perspective. As the Commission is aware from dle

numerous study area waiver petitions it processes, transfers of prop crties involving less

than a corporate merger are typically done at the exchange level. When a nJra1 CLEC

overbuilds a large company's facilities to offer competitive service, it typically docs 10

one exchange at a time.9 For the same reasons, it generaJly, it would not be practical or

appropriate to designate a carrier as the incumbent in 111 area smaller than an exchange.

7 See 47 U.S.C. 153(37).
. See. 47 U.S.C. 153(47) (definition of Telephone Exchange Service.) RICA's
discussion here f~ on wireline carrieR. While different areas might be ippi\")Jjriate
for a CMRS carrim- ~tion, that factua1 pattern is not presented by the NPRM and no
CMRS carrim- is knowN to have indicated the slightest interest in being classified as an
ILEC.
9 USAC's reports to the Commission show only exchanges ofrurallLECs in which
additional ETCs have been designat~ most of which are CMRS carriers.
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The size difference between RICA m nuaI CLECa IlK! BOCa such as

Qwest are enormous, whether measured by geography or access lines. Just u the

Commission ~ recognized dIIt when an excbmge is ~Id the lttMiy area boIaMtaria

must be IdjUlted or there will be absurd raWts,IO 100 to it would be absurd to expect any

time in the next few decades that facilities baed CLECs would substantially displace a

DOC It die study Ira or }K)1diDI company leveL The di~ siVal by COIIpess to

the Commission does not SO 10 far u to adopt In interpretation of a statutory provision

that u a practical maIta' !!!~ the }X'OviliOD will mt be impl...mted.

The UDiverlal Service F\uMI impacts of a Section 2S I (hX2) deaisnation are not

relevant to the qUeltion ofwbat area should be used to meuure comparable position and

~~aI repl-=8Dalt. II The NPRM ~~ dI8t the ~ might iJx:r~ to the

newly designated n.EC, and that if the present iDCumbent is rec1usi.fied u a CLEC, it

could t~~=oil::.-§ elilible for ~ at rm'8I n.EC I8YeIs, bod1 ofwbich ccxaId .-lit in In

ilaelle in the fI1Dd. IZ

The context of the q\leltiOD s=DI to imply that the 8a ova- which the u~ by

which a CLEC bu displaced In ILEC it meuured should be manipulated in order to

S8IIe tba its USF ck»eIn't iDCa"~. That IpprOKh is ~Jtmt with die UDivawal

Service goals of the Kt, ~~Ie it ignores the fact dJat the reaIOD subICn"ben abDOIt aU

abandoned the n.EC it ~-IIL~ the CLEC invested in facilitiea to provide lervice that the

. A.""1 of Part 36 olIM COMmLvion '" RMla aM F.rIGblir'--t of a JoiN

Board, Notice ofPr~ed RulemlkiDg. S FCC Rcd S974, S97S-76 (1990)
II The Universal Service Support iJ8UeI Ire IJIO railed by the NPRM in dle context

of the public iDtereIt test of SecUoa 2S 1 (hX2XC) at pII". 11, 11M! Ire l&ilased in
Pm u, below.
U NPRM It p8ra. 7. The quCllioo of tile ItIIus ofdle oriliDalll..EC is diKussed

below, however if it does DOt coovat to CLEC status. there would be DO bail for its USF
to i~ under the present rota.
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ILEC would nol When this investment occurs in a high cost area, it is to be expected

that this investment should receive universal service support. Ifdle support is exceaive,

the fault is within the support mechanisms, which are presently being reviewed in

multiple proceedings. Congress did not intend for the Commission to decide whether or

not a CLEC has supplanted the ILEC in an area depending upon whether or not the

wlivcrsai service support would increase.

PUBLIC INTEREST WOULD BE SERVED BY DESIGNAnNGTHEn
MID-RIVERS AS AN ILEc.

The NPRM requests commmt of the public interest implications for the

competitive provisions of the Act and of potential changes in universal service support

and access Charges.13 In regard to promotion of the competitive provisions of the Act.

there arc at least three relevant comments. First, were it not for the competitive

provisions of the act, especially section 253, the citizens of Terry would not now have

~ to the advanced communications services which Mid-Rivers provides. Second, as

the de facto incumbent, Mid-Riven will not subject to the requirements of Section

2S1(c) applicable to dejure incumbents unless its petition is granted. Grant of the

petition thus will make Terry more open to competition.

Third, the factual situation in Terry illustrates the fact that the Commission must

consider both the competition policies and the universal service policies in the Act, and

also recognize that by legalizing competition, Congress understood that, b~use of the

superiority of its service, one carrier may well attract all or almost all of the potential

customers rather than evenly divide the market. The facts arc that Terry subscribers are

.. NPRM at pans. 10-12.
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much better off today because Mid-Rivers chose to compete there, and that grant of the

petition will make it easier for some other entity to come in and compete with Mid-

Rivers. In the meantime, if Mid-Rivers is regulated as an incumbent for int~nncction

purposes, it is only proper that it also be treated as a incumbent for access and \miversal

service purposes.

The Commission should reject the suggestion in the NPRM that a rule equivalent

to Section 54.305 should be adopted to restrict Mid-Rivers' USF support to that of

Qwest. As a matter of principle such a rule could only be justified if the Commission's

objective were to ensure that rural communities long neglected by large companies

remain communications backwaters. Comments currently before the Commission and

the Joint Board in CC Docket No. 96-45 demonstrate at length why Section 54.305

should be elim1nated. But even if that rule is maintained, its stated purpose was to

prevent large companies ftom realizing a windfall by selling exchanges to small

companies at a price which effectively capitalized the potential USF revenue stream.

Since there is no sale involved, there is no benefit to the n.EC. There is a benefit to the

subscribers, however, who now receive improved telecommunications services,

consistent with the objective of Section 254, that would have otherwise never been

available to them.

In this particular case, Mid-Rivers has shown that neither the per-line nor absolute

support differences are substantial whether support is calculated on Mid-Riverts cost or

Qwest's High Cost Model Support. This situation is not typical, however, bet"~

Montana is one of the only I 0 states where BOCa receive high cost support. RICA has

continually advocated that the Commission revise its rules to recognize the cost incured

6



to serve an area is the relevant factor as to whether subscribers will receive improved

service. The state-wide average cost of the incwnbent, as detcnnined by a model that is

not valid for predicting costs of small rural areas, has to relation whatever to the cost of

serving a particular exchange such as Terry, whether the carrier is Mid-Rivers or Qwcst

or costs compared arc embedded or forward looking..

In WHEN A CLEC MEETS THE CRITERIA OF SEcrION 2S1(hX2) THE
ORIGINAL ILEC SHOULD FILE ITS OWN PETmON IF IT WANTS TO

CHANGE ITS STATUS

The NPRM asks what the regulatory treatment should be of the ~C which bas

been substantially rep~ noting that the Act does not address the question. 14 Nothing

in the Act, however. precludes two carriers in the same area from baving ll..EC status and

Congress did not require any further proceedings. In the absence of a request &om Qwest

that the Com_mission change its status. the most expeditious course for the Commission

to follow is to grant Mid-Rivers petition and not cause further delay on the basis of ' -What

if' questions. H Qwest, or any carrier similarly sitlJat~ comes before the Commission

and asks to be relieved of its ~C status. it will dlen be appropriate to determine

whether such action would be prohibited by the restrictions on forbearance in Section 10

of the Act.

THERE IS NO EVIDENCE THAT THE PETITION REPRESENTS AIV
SIGNIFCANT TREND

The NPRM asks whether the Mid-Rivers Petition is representative of other

exchanges with competitive entry and whether it represents a larger trend.lS While

RICA members and other ILEC affiliated roraI CLECS may often achieve significant

.4

IJ
NPRM at 13-1S
NPRM at para. 17.
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penetration, much as Mid-Rivers has in Terry, and some of these may eventually file

similar petitions, only one other petition is known to be pending now.16 RICA members

are proud of what they have accomplished under difficult ~onomic and regulatory

circumstances, but they still collectively represent a very small portion of the total acc~

lines nationwide. There is no reason to believe that many urban wireline CLECs or

CMRS carrien will reach the substantially displaced standard in the near future. If such

a trend should develop, however, the Commission couJd build a record to support more

substantive rules, ifnecessary. In the meantime, however, it should proceed to grant

Mid-Riven Petition which has been pending for an unreasonable time.

V CONCLUSION

A fundamental characteristic oftoday's telecommunications industry is the rapid

rate of change in its technology and market structure. By the time the comment cycle on

this NPRM is completed in mid January, it will be almost three years since Mid-Rivers

filed its Petition requesting a change in its status which involves a few hwldred access

lines. That time will aJso approach the eighth anniversary of the 1996 Act, during which

it has only once before addressed Section 2S 1 (b)(2), and that in a situation which did not

l' Public Notice, Pleading Cycle &tabli.fhed for Comment.J on Petition for 0rd8r
Declaring South Slope Incumbent Local Exchange Carrier in Iowa Exchanges of Oxford,
Tiffin and Solon, WC Doc. No. 04-347, Sep. 3, 2004. This proceeding was not
established as an Notice of Propos cd Rule Making.
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involve changing the status of a CLEC to an ILEC. 17 Like Mid-Rivers, RICA members

are miniscule portion of the entire industry, but like the rest of the industry, they are

subject to its rapid changes. It is essential that Commission take seriously its obligation

to implement the Act.

" Tr'NtI8eIIt of the GIIDm Telephone Allt/lority and SimUarly Situated Carrier.! as
Incumbent Local Exc1Ianp Carriers under Section 25 J (11)(2) of the Communications Act,

13 FCC Rcd 1376S (1998).

Respectfully submitted

Rural Independent Competitive Alliance

By
David Cosson
Krukin, Moorman & COlSOn. u.c
2120 L St, N. W.. Suite 520
Washington. D.C. 20037

Its Attorney
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